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tY''- UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION VII
726 MINNESOTA AVENUE

KANSAS CITY, KANSAS 66101

t'ifrir x$ 1$$1

MEMORANDUM

SuBJECT: Hydrocarbon Recyclers, Inc. (HRI) of wichita, Ks

To: Baerbel Schiller
. Associate Regional Counsel

Hazardous Waste/RCRA Ernphasis Branch

Hydrocarbon Recyclers, Inc. (HRI) of wichita, Kansas is an

interim status RCRA treatment and'storage facility f9r whictr we

pii" to issue a HSWA pennit in FY L992. At thls point we are
Lrying to determine the bounds of the area subject to corrective
action under 3OO4 (u) of RCRA. The following informati-on is
pertinent to that'decision: The property is owned _by the
ironbold brothers and the facility is operated by USPSI under a

lease/buy option agreement. USPCI took over operation of the
i".ifity in l-989. The parent company of USPCI is Union Pacific
-"i.p"r"t:-"n (see attachld legal structure organizational chart) .

Unibn pacific also owns andr/6r operates at least two properties
contiguous to the HRI facility: a railroad switching yard and 

-
grain-elevator and an overniglt trucking company. The proposed
6uUpart S rule (relevant poriion attached) i{rdicates-the
"fa;ilitytt subject to 30Oa(u) corrective action should be, in
this casl, ali-ihe contiguous property owned or operated by Union
Pacific. A literal inteipretalion of the proposed Subpart S rule
would have thousands of miles of railroad track stretching across
the united states, and properties contiguous to the railroad
track which are ol,rned or operated by Union Pacific or its
affiliated companies, subjLct to 3OO4 (u) corrective action.

Bearing in rnind that the switchyard, grain elevator and
trucking "oipi.y 

are within the bounds of in NPL Superfund site
(29th ana uela iit", see attached naP) and conseguently are PRPs,

*e feel that a reasonable use of 3OO4 (u) authority would have us
looking only at the HRI site. We wouid appreciate your opinion
of our legat obligations in this matter. Belinda Holrnes is the
attorney ior the 29th and Mead site'
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908{tB Fcdcnl ol. ss. No. 1{5 / FridaY, fulY 27,

latcr datc' Thtr nill elro bold for
clcenup scuoil rerierred by lbe Agency
that eri not rubiect to Pennit
srodifiiatiqm. ti is not possible for the

Anencv to dele8ate tb or+ner/oPerators
thi ultlnare rciponsibilitt' for ennurinE

that remed:al aititities fulll' satisfl'
RCRA'I ttatutory reguirement for
protection of huian healtb rnd the
environment.-- f[J agenca'.solicits conments on'the
cpproacf, to i'olu;taly correctivc action
riescribed above.

B. Definiions (section 261.501)

EPA is today proposing to delinc fite
key tetus u'hich apply rpecifically to
thir rubpatt.

l.Foiilitt'. ln the lulY ls.13ss,
cJainiateh Rr:!a. EfA inlcp;elcd the

term "facilti"' in the context ofaection
S{X}ltul to m?an all contiguou! Propert!'
undei ihe control of the ormer/qPerator
oii tacitity:eeking a Permit utder
rubtitle C. This int€:?re:8i!cn $'8s

upheld in a deciaion of tbe U'S' Dis:lct
Clurt of App eals (IJnited |'echnoiogies
ciioi t i6i vs. Lt:g. EpA, 8i1 F3d.. 21 {
fOdCir. 1987)). Thus, bl'ProPosinS this

Lrtetpietitioti as the deiiirition of Iecility
G roiay'l nrlc, EPA is not rnodiff ing its

b"ii. ititetptetstion as previously
elaborated for the Pu:Pose oI
implementing sectibn go0l(u)' There are'

[oi^:ruer, reicral asPects of this
definition which merit further
clarification.--Ttri 

definition of facilitf in today's
pFposal rt ! 30t.501 lc not inlendeo to

lidr oi eubsurnc the cxisting-a::d-
nanowerJefinition of "facili$-" that is

riren in 40 CF? 260.10. That delinition
iercribes the facilitl- 8s "' ' ' 8ll
contiguous land and crJuctutes ' ' '
;;;d-i; ueatinS, rtoring or disposing of

hazardoug n'aste' ' '" EPA intends lo
;;lil thi; tiefinition for the purpcses of

implenentinS RCRA subtitle C

t"iuitttuns-, nith the cxceptior' of
ruLpart S corrective action (including

thoie provirionr govcrning conectite
sctionfor rtgulated units)' At the. same

tirne. bowever. the Agency is revierting
Itr uses of thc terzr "facility" in other

lirts of the rubtitle C r:Sulations to '

' cnsule consistent urage'
Today'r proposed defini"ion relers to

""on[ii*'i pioperty" under the control
oi uJi*n.tToPere tor. Several
oo.iiiJn. hat'e'been raised ss tc the

Ag"ncy'r interprctation of "co-ntig:'tous

or?o.tiv;' io the context of defining the

ircit tiititr of the facility' Clearly,
Droperty that lr owr.ed by lhe ourter/
'ooeiatoi lbat h located rpart from the 

-

ficility (t'.e., is rcparsted.by land otmed
Lv otticir) ls not part of the "facility"'
ii'e ao"i torcnd. howcver. to consider
piop"t y that ir reparatcd only by a

tubltc right-of-way (such rr r roadwry
br r oow:er trrrumirsion rigbtof'way) to
bc c6ntiguoul PrcPe4Y.Tbc tctn
;iontiguiue ProPertY" also bar
sinnrliiant additional ureaaing n'hen
ai'elied to a facility where the osner is
ir'different entity from tbe opcrator.for
example. if e lfiFacrc Patcel ot Isno
rtcre bwned by r conpany tbat leases
five acrtr of it to anotber conPany tcst,
in tua. GrUsSer ia bazardour naste
manasenJniou tbe 6ve acres leased,
i1,l;ticitl$" for tbef.rrPoser of
correctite laion would be lhe cntire
iooe"t, percel Ukcwiec. if (b tbe mme
cxempleithe oPetEtor alro owned 2I)

aacsbtiana ldcated contiguour to the
lqlacre parccl but not contiEuout to
the litc-acre pa:cel. the facility would
be tl:e conbincd f20 ecres. EPA inrf.es
iomnent on tbcac interprctations of
contiguour ProPeilY:-,tn 

iom" iasci. riiaccnt piopertiet
-div 

be ceparatctY onrred bY two
difiCrcnt rubsidiaries of I parent
compsnyi wherc onlY onc olthc-
rubridieries' operationr lnvolves
rrinanesrent oi hhzardoua waster. ln-
iuctt i"g"l, EPA intcndr to consider the

ownership to be beld bY tbe Parcnt
corporation ltur. ln lhe cxlarPle-
proviaea. tbc facility would lnclude bo"tt
orooerticr.' gPe acknowledSer thal ln rome
rituations, "ownerchip" of properq' can

Involve a comptex lcgal deteraination'
EPA tolicitg comment and lnformation
on the interpr€totion offcrcd h- general.

and rpccifiiallY on the lssuc of how
owne-rship or "conEol" of property
rhould be detersrined in the context of

resdonSdll(u)
authorlty lo rul
recmluitc lucb

' RGRA facilillcr for
prrgorcrEPAnry
wbcrc pentrted rt)
hrwcccrtcd threatr to I
aad lhc cnfu-onmenl ln'
PAwodCliferthe

ioba
pendL
NPDES
Elimlnation
WaterAct).
for dircharger
lndurbial
EPA docr not

relwant Pctmittins sulhorll
o6-cc forrcdo*$S.n"11
rutbority.tr unbblc to con!
actiou for lhc rtleate. EPA-
nicrrrry rction undcr rciii-irn .qp

ttor tlati'um urf nCne pcrlniG)
rsc$on 8008(h) (for lnterimrtrt.u-r
facilitier), ai ipbropristc. add.t-ti the
extcnt not laconristent with cartain

rubsldiary-Parcnt conPanies.:iielei,ti. Todav'r iroposal includer
the definition of 'lelease" artisulated in
the oreamble to the ful3'15' 1985.

Codification Rule. Thir dehnition
esaentially rcPeab the CERCIA
a"nntUon of rlleare. Today'r proposed

dcfinidon aleo includer lanErage frorn
SARA which extended the concePt of
irelease" to tncludc rbandoncd or
discarded banela. containers, and other
-losed receptacles containing hazardoua
if,'astes or hazardour constituents.

Although thil deliniUon of release ie
ouite broi4 section 3{tol(u) ia limited to
dddressing releaser from rclid rt'aste
manaremint units. Thur. lhere may be
releas-er at e facility that arc not
asrociated with rolid waste
mansgement unitr, rnd that ara
theref6re not rubiect to Gorective sction
under thir authority. (See diecussion
below which definer rolid rraste
mananement urit')
-Maiv faciliticr Lavc releases hom
solid waste EansSemcnl uritr.tlrd are

icsued Pcrzritr under other

"nvirorinental 
lawr. For cxample. stack

applicablc lawt (rec rcction 1006(a) of
RCRA). ,.r..r..._! ir...

S,Solid liloste l$anogement Unit
(SWMU).Today'c rulc ProPoees the
followiq defiaition of rolid waste
Ernanement uniu

Aly-dirccrnlblc unit lt wbicb rolid wlrter
brvc-bcan pteced rt eay time. btcrpccrivc of
wbethcr &l unit wrr lntsrdcd for thc
DrDrnrmcnt of rolid or hurrdol3 r'.3tc.
Such Inir includc rny rrcr rt r frcility rt
'rbiclr rolid wertcr biva bcen rcuiin:ly end

ryrtcntticrlly rclcucd.

ltir definition b elso dcriued hom
thc Ageng.v interpretation discussed in
thc lul-y lt 1985. Codificetion Rule. A
.dirclroible unit in this context includes
thc typer of units typically identified
nith the RCRA reeulatory Pro$am.
including landfills, surface
lnooundsrenlS, lar,d bcatmmt units.
wista piles, tankr. contain?r ltor8se
ercar incineratorr. iniection n'ells.
wrttclr'stet trcstmenl units. $'a!te
recycli4 unita, and othcr physical.
chenical or biol%ical lreabtent units.

frc proposed definition alro includes
r! I llDc of rolid wlclr management
udt 6ise arear of e facility at which
rolid wratcr have bcen releaced in a
routinc ud rYstematic manner. One
cxanpte of rridr e unit would be a n'ood
orcrervativc "Lickback drippage" area'
whctt prtrs,rrc treated wood ir rtortd
ln r minner whicb rllowr prcrcrvative
lluids toutinely to &ip onto the roil,
cventually creiting sn lrct of higNy
cbntaninitcd roilr. lnothcr cxmple
might be r loading/unloading lrca at a
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FROM:

THRU:
t'

TO:

Mark Matthews, RCRA/PRMT :

Lyndell Harrington, Chief, Perznits Section, WSTM/RCRA
Michael Sanderson, Chief, RCRA Branch, WSTl.ts$;Baeirbel Schiller
Hazardous Waste/RCRA Enphasis. Branch

. Hydrocarbon Recycrers, rnc. (HRr) of wichita, Kansas is aninterirn status RCRA treatment and storage facility for which wepran to issue a HSWA perrnit in Fy L992. At this point we aretrying to determine the bounds of the area subject to corrective
action under 3004 (u) of RCRA. The following information is
pert,inent to that decision: The property is owned by the
Trornbold brothers and the facirity is operated by uspcr under a
lease/buy option'agreement. usPcr took over opelation of thefacility in l-989. . The parent cornpany of uspcr is union pacif ic
Corporation (see attached legal structure orgrbnizational chart).
Union Pacific also owns and/or operates at least two properties
contiguous to the HRr facitity: a railroad" switching-yaid andgrain erevator and an overnight trucking company. the-proposed
subpart s rule (rerevant portion attached) indicates therrfacility" subject to 3oo4 (u) corrective action shourd be, inthis case, arl the contiguous property owned or operated by unionPacific. A titeral interpretation of the proposed Subpart S rule
would have thousands of miles of railroad track stretching across
the united states, and properties contiguous to the rairroad
track which are owned or operated by union pacific or.itsaffiliated companies, subject to 3oo4 (u) corrective action.

.Bearinginrnindthattheswitchyard,graine1evatorand
trucking company are within the bounds of an NPL Superfund site(29th and Mead site, see attached nap) and consequently are pRps,
$te feel that a reasonable use of 3004 (u) authority would have us
looking only at the HRr site. we wourd appreciate your opinionof our legal obligations in this matter. Belinda ltotrnes is the
attorney for the 29t'}: and Mead site.
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